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Background
The Washington legislature is considering a request for funding to begin the process of the state suing all water
rights holders in the Nooksack river system of Whatcom County. This process, called adjudication, will take
upwards of 30 to 40 years and cost hundreds of millions of dollars of taxpayer funds. All 5400 water rights
holders in Whatcom County, many of them farmers, will have to defend their existing rights at great expense.
The Department of Ecology has proposed this process in response to the request by the two area tribes, the
Lummi Nation and the Nooksack Tribe.
This Fact Sheet explains the reasons behind the request and why farmers and most other water rights holders
oppose this approach to solving the difficult water resource allocation issues.

Nooksack Water Rights Adjudication: Collaboration or Litigation?
Water rights issues need to be settled in the Nooksack basin. No one disagrees with that. But there is a very
large gap between those who say a collaborative approach is the best avenue to achieve that versus those who
insist that only litigation will provide the results they seek.
Here we examine why the Lummi Nation and Nooksack Tribe are pushing so hard for litigation and opposing a
collaborative approach.

Why are the Nooksack and Lummi tribes pushing for litigation and not collaborative water
resource efforts?
The two local tribes are demanding that adjudication––water rights litigation––move forward. They claim it is the
only means of gaining certainty over who has the right to water and how much each right is allowed.
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It is completely understandable that the tribes would want certainty on water issues. The 1855 Point Elliot Treaty
provides them with that right, and for many years now there has been uncertainty and an unwillingness by both
local, state, and federal entities to truly address water resource issues in Whatcom. The treaty assured tribes they
would share in the fishery resource “in common with” the incoming settlers. Court decisions have determined
that “in common with” now means assurance of tribes receiving 50% of the resource. Recent court rulings now
read those treaties to ensure that there must be sufficient fish to sustain the tribes. A recent US Supreme Court
case determined that fish protection involves culverts and, by extension, many other issues that may affect
salmon protection and restoration.
Based on court interpretations of the tribal
treaty rights the Lummi and Nooksack leaders
reasonably anticipate that court action would
provide their members control over the water
resource in the Nooksack basin. Farmers and
others have been advised by legal counsel that
adjudication would result in all non-tribal users
being given “junior” water rights which would
make them susceptible to interruption based
Salmon are an essential part of the legacy, culture and future of the members of the
Lummi Nation and Nooksack Tribe. Farmers fully support recovery efforts and tribal treaty
rights but firmly believe that preserving farming in this beautiful area is essential to
salmon recovery. Farmers are also convinced that adjudication will destroy farms.
Image: Wikimedia.

on the flow of water in the Nooksack river and
streams. Consequently, farmers are taking
seriously the advice of legal counsel that
should adjudication move forward they should
start to plan their exit from farming in this area.

There is little question that courts would provide the tribes control over water in the Nooksack basin. The
question then would remain how this control would be used. The ability to impose restrictions, rules, and
significant costs would be likely outcomes. The certainty of water access for farmers would be lost and access to
water may be subjected to the often changing winds of tribal politics. In a proposal offered to farmers in 2015,
the tribes’ interest in control over water and using this control to enforce environmental requirements they seek
was made clear. In addition, the proposal to secure penalties for failing to meet those requirements and have
fines paid to the Lummi Nation gave ample evidence that an additional source of revenue from control of the
water was also of strong interest.
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What reasons are the tribes offering for requiring litigation over collaboration?
They claim that fish protection requires that these issues be resolved with the certainty that the courts provide.
They also state that collaboration has been tried and failed, and that only adjudication can force farmers and
other water rights holders to the negotiating table.
Negotiations are effective at resolving water resource issues
First, on the issue of collaboration and negotiations, farmers have been leaders in working with tribes, state and
local governments on fish restoration programs for many years. These have included stream restoration, fish
passage improvements, wildlife habitat protections, water quality testing and improvements, and many other
actions. One notable example is the Portage Bay Partnership where farmers contributed $450,000 to improve
tribal shellfish beds, committed to best farming practices to prevent water pollution affecting tribal shellfish
harvesting and worked to address non-farm pollution sources. Water quality improved so that today the Portage
Bay tribal shellfish beds are open for all but the rainy season when run-off from multiple sources is greatest. The
Lummi leaders have publicly stated that this collaboration failed. The agreement required using two experts
agreeable to both parties to evaluate farm practices. Progress stalled when the tribal leaders insisted on having
a close associate of a lawyer whom they had hired to sue dairy farmers be
their expert. Farmers offered alternatives and objected as the one proposed
by the Lummis did not have experience in farm nutrient management and
because of his involvement in dairy litigation. Only intransigence by the
tribal leaders on this issue has prevented further progress in this valuable
partnership.
Collaborative efforts have been proven to work in water rights issues
involving tribes. One example is the agreement between the Muckleshoot
Indian Tribe and the cities of Seattle and Tacoma. Another is the 2012
Dungeness Agricultural Water Users Agreement. A more telling example is
the adjudication of water rights in the Yakima river basin. The 40 year
litigation, costing hundreds of millions of dollars, finally was resolved in a
negotiated process that produced the Integrated Plan. Those involved report

The Portage Bay Partnership between farmers
and the Lummi Nation enabled cooperative
efforts to address water quality problems that
affected tribal shellfish harvesting. The shellfish
beds have been reopened for most of the year.

that these negotiations were possible because leaders of the Yakama Nation
saw it was in their interests to ensure farmers had sufficient water for irrigation. This was in part because of the
strong role that farmers play in fish protection and restoration. Litigation costing millions failed but negotiations
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succeeded in creating a reasonable compromise
solution.
Fish protection would be harmed by litigation, not
helped

Swans share a field with blueberry plants. Whatcom County is one of the last
viable farming areas in Puget Sound where over 60% of farmland has already
been lost. It provides invaluable wildlife habitat and fish habitat. Farmers have
been leaders in fish restoration projects as documented in farmersforeal.org.
The major reason to oppose adjudication is the certain loss of farms. The urban
development that would follow would make salmon recovery far more difficult.
Photo: Lou Nicksic

Ultimately, the tribes claim that litigation is
necessary to protect and restore salmon. If that were
true, it would result in nearly universal support for
this litigation. However, as Whatcom Family Farmers
has been pointing out for some time, fish need
farms. Farms provide the habitat needed for fish and
farmers have done perhaps more than any other

group to protect and restore fish and are eager and willing partners with the tribes in taking further action.
Farming today cannot be accused of harming fishing. Detailed studies show that farmers take very little water
from the streams including the Nooksack river. Most irrigation water comes from the very large aquifer that is
fully recharged by our abundant rains and snowpack as soon as the rainy season arrives.
On the other hand, if farmers do not have a reliable source of water, farming will end and the 100,000 acres of
farmland remaining will be mostly converted into development. Urbanization is one of the biggest problems
facing salmon. Tribal claims that litigation is needed to protect fish completely ignores the certainty of this
conversion to urban uses. Neither the tribes, nor the Department of Ecology in supporting the tribal request for
litigation, have ever addressed how the loss of farms will help the goal of salmon recovery.
What reasons do farmers offer for the claim that litigation will destroy farming?
A court decision will almost certainly clarify that non-tribal water rights holders will be junior to the senior rights
of tribes. Court interpretation of treaties typically support tribal claims of rights from time immemorial. Because
the Nooksack river has no storage, times of low flow in the river will require all junior rights holders to stop
using water or face hefty penalties.
In short, there will be no certainty of access to water. Without that certainty banks will not lend to farmers, and
farmers will not make the investments that are needed to keep a multi-generation farm operating.
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Some may think that this may mean the end of commercial farms––
those that provide a living wage for the farmer and family––but that
small farmers will take their place. They ignore that farming is an
economic eco-system dependent on many suppliers, experts, and
infrastructure that will be lost forever. We ask: what former farming
areas in the Puget Sound region can anyone point to where the loss of
farming has resulted in anything other than the conversion of land to
urban uses?
There are very good reasons why legal counsel have advised farmers
that should adjudication go forward they have about 20 to 30 years to
plan their exit from farming.
Will adjudication force farmers to the negotiating table?
The tribal leaders insist that litigation is necessary to get farmers to
come to the negotiating table and be serious about negotiating water
rights. As pointed out above, farmers are eager for negotiations and
proved that with the Portage Bay Partnership and other cooperative
efforts. Farmers have been very active participants in a number of
collaborative efforts.

Photo of Upper Nooksack river by Lou Nicksic.
A major reason why farms could not survive adjudication is
the lack of storage on the Nooksack river. Reservoirs collect
rain water and snowmelt for release when the river flow
naturally falls below a threshold healthy for fish. Junior
water rights holders will be cut off from both ground and
stream water when that happens. The courts are all but
certain to grant senior water rights to the tribes exclusively,
which explains their eagerness for litigation. However, fish
recovery will be much more difficult showing that
adjudication will harm fish recovery despite claims to the
contrary.

Once adjudication starts, which it will if the legislature funds the
Ecology request to begin the process, all cooperative efforts and current
habitat restoration projects funding by farmers will likely stop. The reason is simple: limited funds. Lawyers have
estimated that defending water rights will cost each farmer holding rights up to $100,000 in legal fees. Funds
now designated for improvement projects through the six Watershed Improvement Districts will be diverted to
legal fees. In anticipation of adjudication, that process has already begun.
Litigation forces each litigant into the strongest possible position to defend their interests. This will add
considerably to tension, animosity and cost. Once that process has begun negotiations based on mutual trust
and respect will become far more difficult.

Tribal leaders believe their members have more to gain than lose from litigation.
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If litigation of water rights will grant tribes the
control over the water resource and therefore the
ability to use that control to impose their ideas about
fish recovery and environmental protection, plus a
new source of substantial revenue, why would they
not fight hard for this outcome?
Photo by Lou Nicksic. Fish recovery may be the major reason to oppose
adjudication but the loss of farms will destroy much of what makes Whatcom
County a special place to live. As the rural character of most of Puget Sound has
been lost to suburbs and development, this action by the state will greatly
accelerate a process that will convert this beautiful valley into another
Vancouver, BC and Seattle suburb.

It is understandable to see what tribes have to gain
by these demands. But, we believe there is a
significant downside that will likely affect the tribes
for many years to come. While tribes are sovereign
nations, they operate within a community. The
Lummi Nation and Nooksack Tribe have become

more integrated into the community through their entertainment opportunities, through event facilities, and
through major new commercial developments. The continued progress of the tribes depends in many ways on
continuing this very positive development. But, when ultimate control of a once shared resource, such as water,
is placed in the hands of a very few, resentment and contention is almost inevitable.
If the cost of development rises significantly because of water restrictions or the need to purchase water rights, if
farmers convert their land to development because of uncertainty of water, if the community cannot attract high
quality jobs for the next generation because of severe resource limitations, the cause of those issues will be
clearly understood.
Those who understand the water rights adjudication and the likely outcome are deeply disappointed with our
state’s leaders including the Director of the Department of Ecology, Laura Watson and Governor Jay Inslee.
Adjudication means that the state will sue every water right holder in the Nooksack drainage. No doubt, the
pressure from the tribal leaders weigh heavily on them. However, it is their duty to protect the interests of the
citizens of this state. By suing water rights holders and enabling the certainty of community dissension that will
arise from that they are most certainly failing in that duty.
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